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LANDOWNER NOTIFICATION UNDER
RAILROAD COMMISSION SPILL
REPORTING RULES!

BY GREGORY P. CRINION
AND LORI L. ELAM

I. INTRODUCTION

In recent years, significant media coverage has been
given to accidental releases from pipelines. A topic of dis-
cussion within that media coverage has been the issue of
timely notice of the occurrence of the release being given
to the landowner or residents. Frequently, the existence of
a pipeline release is well-known, even to the general pub-
lic, such as the 1994 pipeline breaks in the San Jacinto
River near Houston.2 Many pipeline releases have not,
however, been reported to the owners of land impacted by
the release, and a landowner’s learning of a release
through the media or a person other than the pipeline only
further antagonizes the landowner beyond the impact to
the property.

The ever-increasing awareness of environmental is-
sues and the rising recognition of landowner rights fur-
ther fuel this friction between pipeline owners and land-
owners, and have resulted in legislation and Railroad
Commission rulemaking on the notification to be made to
landowners and residents of land impacted by pipeline re-
leases. In the Spring of 1995, in response to action by the
1993 Legislature, the Texas Railroad Commission (herein-
after “Railroad Commission” or “Commission™) adopted a
resident and landowner spill notification requirement for
certain pipeline releases. The rule requires that copies of
all spill reports filed with the Railroad Commission by crude
petroleum common carrier pipelines be delivered to res;-
dents and owners of affected land who have registered
with the Railroad Commission. Because the rule does not
specify what reports must be filed with the Commission,
crude petroleum common carrier pipelines must carefully
review all of the spill reporting rules of the Railroad Com-
mission to determine whether a particular release must be
reported to the Railroad Commission and the reports re-
quired to be filed with the Commission for that release.
Only then can a crude petroleum common carrier pipeline
ensure it has complied with the new spill reporting rule.

This article examines the spill notification require-
ment and the underlying Railroad Commission spill report-
ing rules for purposes of identifying the reports that may

be required to be delivered to affected landowners and
residents.

Il. THE LEGISLATION
AND THE RULE

A. BACKGROUND

In 1993, the Texas Legislature amended the Natural
Resources Code and directed the Railroad Commission to
implement a landowner notification requirement for cer-
tain releases from pipelines.3

Section 111.139(c) of the Texas Natural Resources
Code now provides as follows:

The commission shall require each common carrier to mail,

return receipt requested, a copy of all spill or leak reports

required by the commission to residents or owners of land
upon which a spill or leak has occurred within 30 days of
filing the report with the commission. If a resident or owner

of land has not registered with the commission, the com-

mon carrier is relieved of the requirement to mail copies of

spill or leak reports to the resident or landowner. The com-

mission shall provide a procedure for residents and owners

of land crossed by a common carrier pipeline to voluntarily

register their names and mailing addresses with the com-

mission.!

“Common carrier”, as used in this spill notification
legislation, is defined to include certain pipelines for the
transportation of crude petroleum, carbon dioxide or hy-
drogen, or the transportation for hire of coal, but excluding
pipelines limited in use to wells, stations, plants, and refin-
eries and which are not part of the pipeline transportation
system of a common carrier.>

In February 1995, following the Legislature’s mandate,
the Texas Railroad Commission amended 16 TEX. ADMIN.
CODE section 3.66 (Statewide Rule 71) to create a land-
owner spill notification requirement for pipeline releases.’
As amended, section 3.66 now provides, in relevant part, as
follows:

Section 3.66 Pipeline Tariffs. Every person owning, operat-

ing, or managing any pipeline, or any part of any pipeline,

for the gathering, receiving, loading, transporting, storing,

or delivering of crude petroleum as a common carrier shall

be subject to and governed by the following provisions. Com-
mon carriers specified in this section shall be referred to as
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“pipelines,” and the owners or shippers of crude petroleum
by pipelines shall be referred to as “shippers.”
(19) Reports of loss from fires, lightning, and leakage.

(C) Common carrier pipelines shall mail (return re-
ceipt requested) or hand deliver to landowners (persons
who have legal title to the property in question) and resi-
dents (persons whose mailing address is the property in
question) of land upon which a spill or leak has occurred, all
spill or leak reports required by the commission for that
particular spill or leak within 30 days of filing the required
reports with the commission. Registration with the com-
mission by landowners and residents for the purpose of
receiving spill or leak reports shall be required every five
years, with renewal registration starting January 1, 1999. If
a landowner or resident is not registered with the commis-
sion, the common carrier is not required to furnish such
reports to the resident or landowner.”

B. PARAMETERS OF THE LANDOWNER
SPILL NOTIFICATION RULE

Under this landowner spill notification rule, each
crude petroleum common carrier pipeline must now hand
deliver or mail with a return receipt requested a copy of all
spill or leak reports required by the Railroad Commission
for that particular spill or leak to all residents and owners
of land upon which that spill or leak occurred. The reports
must be mailed or hand delivered within thirty days of
their initial filing with the Railroad Commission.?

Section 3.66(19)(C) applies to releases from pipelines
gathering, receiving, loading, transporting, storing or de-
livering crude petroleum as a common carrier.? The Rail-
road Commission has orally indicated that it uses the defi-
nition of “common carrier” in Chapter 111 of the Natural
Resources Code!? for purposes of section 3.66(19)(C). The
spill notification rule does not apply to releases from well
heads, well field gathering lines, tanker trucks or railcars,
for example, nor does it apply to releases from pipelines
transporting substances such as chemicals, gasoline, or
other refined products since those pipelines fall outside
the jurisdiction of the Railroad Commission. Consequently,
the spill notification requirement under section
3.66(19)(C) applies exclusively to crude petroleum com-
mon carrier pipelines.

Additionally, spill reports must be provided to those
landowners or residents who have registered with the Rail-
road Commission. Registration is required every five years.
If, however, a landowner or resident fails to register with
the Railroad Commission and maintain that registration
every five years, a report is not required to be provided to
that person.!!

Section 3.66(19)(C) does not specify the reports to be
provided to affected landowners. Instead, the rule speaks
in terms of “all spill or leak reports required by the com-
mission for that particular spill or leak”.? The particular

spill reporting requirements for common carrier crude pe-
troleum pipelines are set forth in other Railroad Commis-
sion rules, and a careful analysis of those rules is required
to ensure compliance with the spill notification require-
ments of section 3.66(19)(C).

C. SPILLS To BE REPORTED TO THE
COMMISSION

1. Section 3.66(19)(A)

Under section 3.66(19)(A), each crude petroleum com-
mon carrier pipeline must immediately notify the Railroad
Commission District Office, by telephone or electronic
means, of each break or leak in any of its tanks or pipe-
lines from which more than five barrels of crude petro-
leum escapes.® Written notification to the Railroad Com-
mission using Form H-8 must be completed within thirty
days of the date of the spill or leak.!

Consequently, to comply with section 3.66(19)(C), a
crude petroleum common carrier pipeline must provide to
an affected landowner or resident the Form H-8 reports of
spills involving more than five barrels of crude petroleum
on that property as required by section 3.66(19)(A). This
rule does not distinguish between spills of crude petro-
leum to water and spills of crude petroleum to soil only.

2. Section 3.20

Section 3.20'> (Statewide Rule 20) is the Railroad
Commission’s general rule concerning spill reporting in
connection with oil and gas exploration activities. Under
section 3.20, operators of oil, gas and geothermal wells,
pipelines, and receiving and storage tanks or receptacles
are required to notify the appropriate Railroad Commis-
sion District Office immediately of all fires, leaks, spills or

breaks. That notification is to be followed by a Railroad

Commission Form H-8 providing the specifics of the spill
and the efforts taken or in progress to remedy the situa-
tion.!6

Spills of five barrels or less of crude petroleum need
not be reported to the Commission, either orally or on
Form H-8.17 This is the same reporting threshold as set
forth in section 3.66(19)(A). There is no requirement to
report to the Railroad Commission any spills of salt water
or produced water.

For releases of natural gas, geothermal resources,
other well liquids and associated products, including hy-
drocarbon condensates, section 3.20(a) implies that all
such releases, regardless of volume, must be reported tele-
phonically and on Form H-8. The Instructions to Form H-8,
however, provide that only releases of greater than five
barrels “of crude oil, gas well liquids, or associated prod-
ucts . . .” need be reported on the Form H-8. As a practical
matter, the Railroad Commission appears to follow the In-
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structions to Form H-8, and not the literal language of
section 3.20, thereby excluding releases of less than five
barrels of gas well liquids and associated products from the
spill reporting requirements. This distinction is critical for
purposes of complying with section 3.66(19)(C) in that all
written reports required to be filed with the Commission
must be provided to registered landowners and residents.

In summary, the reports required under section 3.20
to be provided to affected landowners and residents under
section 3.66(19)(A) are the Form H-8 reports of releases in
excess of five barrels from crude petroleum common car-
rier pipelines.

3. Section 3.91(e)

Section 3.91(e) (Statewide Rule 91) generally expands
and clarifies section 3.20, and adds to the reports required
to be provided to affected landowners. Section 3.91(e) pro-
vides, in relevant part, as follows:

(e) Reporting requirements.

(1) Crude oil spills over five barrels. For each spill exceed-

ing five barrels of crude oil, the responsible operator must

comply with the notification and reporting requirements of

section 3.20 of this title . . . and submit a report on a Form

H-8 to the appropriate district office. The following informa-

tion must be included . . .

(2) Crude oil spills over 25 barrels. For each spill exceeding

25 barrels of crude oil, in addition to the report required in

paragraph (1) of this subsection, the operator must submit

to the appropriate district office a final report upon comple-

tion of the cleanup of the site. Analyses of samples repre-

sentative of the spill site must be submitted to verify that

the final cleanup concentration has been achieved.

(3) Crude oil spills of five barrels or less. Spills into the soil

of five barrels or less of crude oil must be remediated to

these standards, but are not required to be reported to the

commission. All spills of crude oil inte water must be re-
ported to the commission. !¢

Section 3.91(e) is limited only to releases of crude
petroleum; it does not apply to releases of salt water, pro-
duced water, gas, geothermal resources, well liquids or
associated products, including hydrocarbon condensates.!?
It also does not apply to releases of crude petroleum in
sensitive areas, which are to be handled on a case by case
basis. 20

Section 3.91(e) also impliedly alters section 3.20 by
distinguishing between releases to water and releases to
soil. Under section 3.91(e), all releases of crude petroleum
to water, whether surface water or groundwater, and re-
gardless of quantity, must be reported immediately and be
followed with a written report on Form H-8.2! Section 3.20
does not except releases to water from the five barrel ex-
clusion.

This rule does not provide any specific written report-
ing requirement for releases to water beyond use of Form

H-8. However, the cleanup requirements for releases to
water are set on a case by case basis, and in such cases
“the operator must consult with the appropriate District
Office [of the Railroad Commission] on proper cleanup
standards and methods, reporting requirements, or other
special procedures.”?

Section 3.91 also expands the Form H-8 reporting re-
quirements of section 3.20 by requiring that parties who
release more than five barrels of crude petroleum must
also provide in the Form H-8 report (i) the area, maximum
depth, and volume of soil contaminated with greater than
1.0% by weight total petroleum hydrocarbons, (ii) a signed
statement that all soil containing over 1.0% by weight total
petroleumn hydrocarbons was brought to the surface for
remediation or disposal, (iii) a signed statement that all
soil containing over 5.0% by weight total petroleum hydro-
carbons has been mixed in place to 5.0% by weight or less
total petroleum hydrocarbons or has been removed to an
approved disposal site or to a secure interim storage loca-
tion, (iv) a detailed description of the disposal or
remediation method used or planned to be used for cleanup
of the site, and (v) the estimated date of completion of site
cleanup.® In that the current Form H-8 does not provide
space for this additional information, Railroad Commis-
sion Interim Form H-8 is to be attached to the existing
Form H-8 until an amended Form H-8 is issued.2

For releases of more than twenty-five barrels of crude
petroleum, the operator must also submit to the Railroad
Commission a final report upon completion of the cleanup
and include soil sample analyses to verify the final cleanup
concentrations set in sections 3.91(c) and (d) have been
achieved.»

In summary, section 3.91 expands the number of writ-
ten reports a crude petroleum common carrier pipeline is
required to provide to an affected landowner or resident.
Besides the Form H-8 reports of crude petroleum releases
onto land in excess of five barrels, a crude petroleum com-
mon carrier pipeline must also provide to affected land-
owners copies of Interim Form H-8 reports of releases of
crude petroleum onto land in excess of five barrels, Form
H-8 reports of all releases to water, the closure reports for
all releases onto land in excess of 25 barrels, and any
additional reports required by the Commission concerning
releases of crude petroleum into water or other sensitive
areas.

4. Sections 7.81 and 7.84

Finally, the Gas Utilities Division of the Railroad Com-
mission has imposed spill reporting requirements for all
intrastate pipelines and pipeline facilities, including crude
petroleum common carrier pipelines.
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Under section 7.81,% the Railroad Commission has
adopted by reference the provisions of 49 C.F.R. part 195,
Transportation of Hazardous Liquids by Pipeline. Under
these federal regulations, an operator is required to report
to the U.S. Department of Transportation on Form DOT
7000-1 each failure in a pipeline system subject to part 195
that causes a release of a hazardous liquid resulting in
explosion or fire, a loss of fifty or more barrels of hazard-
ous liquid (including crude petroleum), escape to the at-
mosphere of more than five barrels of highly volatile lig-
uids, death, certain instances of personal injury, and esti-
mated property damages exceeding $50,000.2” Certain of
these releases must also be reported to the Department of
Transportation immediately by telephone.?®

Section 7.84 then requires that, for any release of
crude petroleum required to be reported to the Department
of Transportation by telephone, the operator also notify the
Pipeline Safety Section of the Railroad Commission by
telephone within two hours of discovering the release.? In
addition, within thirty days of discovering the incident, the
operator must file a Form H-8 with the Oil and Gas Divi-
sion of the Railroad Commission and file with the Pipeline
Safety Section duplicate copies of the DOT Form 7000-1
that were filed with the DOT.3

This reporting obligation under sections 7.81 and 7.84
exists only if the release must be reported to the Depart-
ment of Transportation under 49 C.F.R. section 195.50; e.g,
failure of a pipeline system subject to part 195 that causes
a release of a hazardous liquid resulting in explosion or
fire, a loss of fifty or more barrels of hazardous liquid
(including crude petroleum), escape to the atmosphere of
more than five barrels of highly volatile liquids, death, cer-

tain instances of personal injury, and estimated property
damages exceeding $50,000. Accordingly, crude petroleum
common carrier pipelines will also have to provide to af-
fected landowners and residents copies of any DOT Form
7000-1 reports required to be filed with the Department of
Transportation and the Railroad Commission.

I11. CONCLUS]ON

The recent amendments to section 3.66(19) require
that copies of all spill reports filed with the Railroad Com-
mission by crude petroleum common carrier pipelines be
delivered to residents and owners of affected land who
have registered with the Railroad Commission. Because
the spill reporting rule does not specify what reports must
be filed with the Commission, crude petroleum common
carrier pipelines must carefully review all of the spill re-
porting rules of the Railroad Commission to determine
whether a particular release must be reported to the Rail-
road Commission and the reports required to be filed with
the Commission for that release. Only then can a crude
petroleum common carrier pipeline ensure it has complied
with the new spill reporting rule.
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Safety Section will notify the appropriate Oil and Gas District the 49 Code of Federal Regulations, Part 195, the operator must
office; and also file duplicate copies of the required Department of Trans-

tation f ith the Pipeline Safety Section.
(B) within 30 days of discovery of the incident, submit a portation form with the Fipeline Safety section

completed Form H-8 (available from the commission) tothe Oil % 16 Tex. AbMIN. CODE § 7.84(a) (1) (B).
and Gas Division of the commission. In situations specified in



