Offers of Judgment
in Federal Court

By Gregory P. Crinion

ffers of judgment may be used in federal court lawsuits

to persuade plaintiffs to evaluate the merits of their

claims, and to balance the risks and costs of continued
litigation against the expected outcome at trial. By its threat to
shift the obligation for post-offer costs, an offer of judgment
under Rule 68 of the Federal Rules of Civil Procedure often
encourages plaintiffs to be more amenable to pretrial settle-
ments. There are, however, serious traps for the unwary, both in
making and responding to an offer of judgment.

The Rule

Federal Rule of Civil Procedure 68 provides as follows:

At any time more than 10 days before the trial begins, a party
defending against a claim may serve upon the adverse party an
offer to allow judgment to be taken against the defending party
for the money or property or to the effect specified in the offer,
with costs then accrued. If within 10 days after the service of the
offer the adverse party serves written notice that the offer is
accepted, either party may then file the offer and notice of
acceptance together with proof of service thereof and thereupon
the clerk shall enter judgment. An offer not accepted shall be
deemed withdrawn and evidence thereof is not admissible
except in a proceeding to détermine costs. If the judgment final-
ly obtained by the offeree is not more favorable than the offer,
the offeree must pay the costs incurred after the making of the
offer. The fact that an offer is made but not accepted does not
preclude a subsequent offer. When the liability of one party to
another has been determined by verdict or order or judgment,
but the amount or extent of the liability remains to be deter-
mined by further proceedings. the party adjudged liable may
make an offer of judgment, which shall have the same effect as
an offer made before trial if it is served within a reasonable time
not less than 10 days prior to the commencement of hearings to
determine the amount or extent of liability.

* This article was adapted, in part, from Crinion, “Offers of
Judgment: The Federal Rule”, 65 The Wisconsin Lawyer 24
(May 1992).
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Its Purpose

The purposes of Rule 68 have been variously stated as
encouraging complete settlements and avoiding litigation, pre-
venting a plaintiff from making exorbitant settlement demands.
and protecting a party who is willing to settle from the burden
of post-offer costs.' Rule 68 was designed to accomplish thesce
purposes by shifting responsibility for post-offer costs from the
defendant to the plaintiff if the offer is not accepted and the
plaintiff fails to recover more at trial. The rule is intended to
force the parties "to evaluate the risks and costs of litigation”
and balance them against the likelihood of success at trial.?

Its Particulars

Any party defending against a claim, including a cross-claim
or a counterclaim, may make an offer of judgment on that
claim; parties asserting claims may not.> The offer must be in
writing, made more than 10 days before trial, excluding inter-
mediate Saturdays, Sundays, and legal holidays, and trial begins
when the judge calls the proceedings to order and actually com-
mences to hear the case. In the instance of a bifurcated trial, an
offer of judgment may also be made after a finding of liability
but before a determination of damages. In that instance, the
offer must be made at least 10 days before commencement of
trial on damages.’

An offer may be made jointly by multiple defendants or
jointly to multiple plaintiffs. Counsel should be aware, though,
that an offer made jointly by multiple defendants will be held
invalid if one of the offering defendants later settles.® Likewise,
an offer of judgment apparently will not be enforced against
plaintiffs in a class action.’

The offer must be unconditional and provide for a definite
sum,’ consisting of either monetary or equitable consideration,
or a combination thereof.” The offer may be for a lump sum
(damages, costs and attorneys’ fees). In fact, an offer may recite
that costs are included in the amount of the offer, may specify
the amount the defendant will allow as costs, or may not even
refer to costs at all; the offer may not, however, provide that the
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judgment does not include costs.'” Where the offer does not
refer to costs, the plaintiff may accept the offer and thereafter
recover its costs in addition to the amount of the offer."

In preparing an offer, counsel should avoid using the phrase
"with costs now accrued.” Such an offer is unclear on whether
the amount offered includes costs or whether costs are to be
added to the amount offered. A better approach is to state that
judgment is to be entered for a specific amount, which is inclu-

Application of Rule 68

There are three possible outcomes at a trial on the merits
after a plaintiff rejects an offer of judgment: (1) a judgment for
the defendant, (2) a judgment for the plaintiff but in an amount
less than or equal to the amount of the offer of judgment, or (3)
a judgment for the plaintiff for more than the amount of the
offer. The applicability of the cost-shifting provisions of Rule
68 varies in each instance.

sive of all costs, or for a specific amount plus
costs.

There is no requirement that an offer be rea-
sonable, but an offer that is not reasonable will
rarely if ever be accepted or invoke the cost
shifting penalty of Rule 68. Furthermore, a
patently unreasonable offer that is not accepted
will hardly be persuasive in a later effort to
convince a judge not to award costs under Fed.
R. Civ. P. 54(d) to a plaintiff who recovers a
judgment in excess of the amount of the offer.”

Multiple offers of judgment may be made.
Thus, if an offer is made but not accepted, or if
a trial occurs but the verdict later is reversed, a
defendant may make a second offer of judg-
ment in an increased amount."

Accepting Or Rejecting The Offer

An offer must be accepted if at all within 10

While Rule 68
presents an
effective means
fo encourage
settlement of
federal lawsuits,
there are serious

In the first instance, where judgment is
entered in favor of the defendant, there is no
cost-shifting under Rule 68. Instead, the defen-
dant would ordinarily be allowed to recover its
costs under Rule 54(d) as the prevailing party.”

In the second instance, where a plaintiff
does not recover a more favorable judgment at
trial, Rule 68 provides that the plaintiff may
recover its pre-offer costs under Rule 54(d),
does not recover any post-offer costs, and must
pay all of the defendant’s post-offer costs.”

Finally, if a plaintiff recovers a more favor-
able judgment, the cost-shifting provisions of
Rule 68 again do not apply. Instead, the plain-
tiff will ordinarily be allowed to recover costs
pursuant to Fed. R. Civ. P. 54(d).”

The cost-shifting provisions of Rule 68 are
mandatory, not discretionary. Thus, the taxing
of costs under Rule 68 controls over the court’s

days of service," and is usually not revocable discretionary award of costs under Rule 54(d).*
during those 10 days.” In certain instances, 1qus for the
however, an offer apparently may be revoked unwary. Effect of Rule 68

or rescinded. In one such instance, a plaintiff
sued for the proceeds on a fire insurance policy. The defendant
made an offer of judgment but moved to withdraw the offer
prior to expiration of the 10 days upon discovery of evidence
that the plaintiff was, in part, responsible for setting the fire.
The court allowed the defendant to revoke the offer on the basis
that the defendant was fraudulently induced to make the offer
as a result of the plaintiff’s actions.”® In a situation merely
involving confusion over the terms of an offer, however, there
is no clear authority on whether the offer is revocable.”

A party may only accept an offer according to its terms; the
offer cannot be accepted only in part or the terms thereof
altered.” If an offer is accepted, either party may file the offer
and notice of acceptance with the court, and the clerk is
required to enter judgment accordingly.” If, however, the offer
is not accepted, it is deemed withdrawn and the case will pro-
ceed as any other lawsuit.”

Evidence And Filing Of An Offer

Evidence of an unaccepted offer of judgment is not admissi-
ble for any purpose except in a postjudgment proceeding to
determine taxation of costs.”’ Likewise, an offer of judgment is
not to be filed with the court except for purposes of obtaining
entry of judgment (if the offer is accepted) or, if the offer is not
accepted, for purposes of taxing costs upon final judgment. A
void or improperly filed offer is to be stricken.”
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A judgment entered upon an acceptance of
an offer made under Rule 68 acts as an adjudication of liability
upon the theories plead by the plaintiff. Res judicata or collater-
al estoppel prevent further litigation of those claims and all
requests for relief that are not consistent therewith.”

Is The Final Judgment More Favorable?

If a plaintiff rejects an offer of judgment and later prevails at
trial, the court must determine whether the final judgment
obtained is more favorable than the offer. That issue is deter-
mined by comparing the amount offered to the amount of the
final judgment. The amount of the offer is usually readily calcu-
lable. Counsel should remember, however, that the plaintiff’s
pre-offer costs are included in determining the amount of the
offer if so provided in the offer or if the offer fails to provide in
any way for costs.

In determining the amount of the judgment actually
obtained, the plaintiff’s pre-offer costs (including attorneys’
fees where appropriate) are to be added to the actual damages
awarded at trial.”® The plaintiff’s post-offer costs (including
attorneys’ fees where appropriate), however, are not included.”
There is presently a dispute whether the value of equitable
relief offered or awarded is to be considered in comparing the
value of the offer and the judgment.*
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What Amounts are Included in Costs?

Rule 68 does not define what items are to be included in the
term costs; instead, the rule "incorporates the definition of costs
that otherwise applies to the case." Stated otherwise, in federal
court litigation “costs” are those amounts set forth in 28 U.S.C.
§1920, unless the underlying substantive law applicable to the
case (whether federal or state law) expands the general section
1920 definition.”

Of major moment is whether attorneys’ fees fall within the
definition of "costs" under Rule 68. In the seminal decision on
this issue, the Supreme Court held that "the term 'costs’ in Rule
68 was intended to refer to all costs properly awardable under
the relevant substantive statute or other authority."* The plain-
tiff in that case asserted a cause of action under 42 U.S.C.
§1983. Looking to 42 U.S.C. § 1988, the Court held that
because attorneys’ fees are to be awarded to a prevailing plain-
tiff as recoverable costs, the term "costs" as used in Rule 68
includes attorneys’ fees under 42 U.S.C. §1988. In that case,
however, the plaintiff failed to recover at trial an amount
greater than the offer of judgment, and thus was not entitled to
any post-offer costs or attorneys’ fees.*

A comprehensive search for all federal and Texas statutes
allowing for recovery of attorneys’ fees as court costs is beyond
the scope of this article. In his dissent to the Marek v. Chesny
decision, however, Justice Brennan compiled a list of federal
statutes which allow for recovery of attorneys’ fees, and offered
his opinion on whether those statutes define attorneys’ fees as
costs for purposes of Rule 68.° A brief review of certain of the
more popular Texas statutes allowing for recovery of attorneys’
fees shows only one that allows for recovery of attorneys’ fees
as costs.”

The inclusion of attorneys’ fees as costs in certain instances
leads to a number of other points that should be raised. First,
when a defendant makes an offer of judgment, the offer must
allow for recovery of costs by the plaintiff. Where there is an
underlying statute defining attorneys’ fees as court costs, the
defendant’s offer would allow the plaintiff to recover attorneys’
fees in addition to the traditional costs allowed under 28 U.S.C.
§1920. Accordingly, the defendant must use caution in prepar-
ing the offer of judgment to ensure that the language used in the
offer properly reflects the defendant’s intentions concerning
payment of the plaintiff’s attorneys’ fees.

Second, by serving a carefully prepared offer of judgment, a
defendant can cut off the plaintiff’s recovery of post-offer attor-
neys’ fees if the plaintiff is ultimately less successful at trial
than the defendant’s offer of judgment. As previously dis-
cussed, if a plaintiff fails to recover more at trial than was
offered by the defendant, the plaintiff cannot recover post-offer
costs. When an underlying statute or other authority holds that
attorneys’ fee are "costs” withirf the meaning of Rule 68, the
plaintiff would be unable to recover either post-offer attorneys’
fees or other costs if the plaintiff fails to recover at trial an
amount in excess of the defendant’s offer.”” However, when an
offer of judgment does not expressly mention attorneys’ fees
and the underlying statute requires an award of attorneys’ fees

The Houston Lawyer




(but not as costs), the defendant may subject itself to paying the
amount of the offer, plus costs, plus attorneys’ fees.”

Finally, defendants have attempted to recover their post-

offer attorneys’ fees as part of the recoverable Rule 68 costs
when a plaintiff rejects an offer of judgment and recovers less
at trial. A plaintiff is required to pay a defendant’s post-offer
costs if the plaintiff fails to recover more at trial than the
amount of a valid offer. Where an underlying statute provides
for attorneys’ fees as costs, the holding in Marek v. Chesny sug-
gests that the defendant should recover its post-offer attorneys’
fees in addition to the costs under 28 U.S.C. §1920. Such a
result has not yet been allowed. The three published opinions
ruling on this issue were civil rights cases under 42 U.S.C.
§1983, and in each case the courts refused to shift responsibility
for attorneys’ fees because federal law prohibits a defendant’s
recovery of its attorneys’ fees in such actions unless the plain-
tiff’s claim was frivolous, unreasonable, or without founda-
tion.® Whether a court will allow a shifting of fees in a case
having no such prohibition remains at issue.

Conclusion
Rule 68 presents Texas attorneys with an effective means to

encourage settlement of federal lawsuits. At the same time,
attorneys may be able to limit their clients’ exposure to liability
for future court costs and further enable their clients to recover
all future costs in the event the offer is not accepted. Care must
be taken, however, in drafting the language of the offer to
ensure that the defendant will not be subjected to any surprise
taxation of attorneys’ fees or costs.

W
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